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CRIMINAL LAW AMENDMENT (HOME BURGLARY AND OTHER OFFENCES) BILL 2014 
Committee 

Resumed from an earlier stage of the sitting. The Chair of Committees (Hon Adele Farina) in the chair; 
Attorney General in charge of the bill. 
New clause 4A — 
Committee was interrupted after the amendment moved by Hon Sue Ellery had been partly considered. 

Hon MICHAEL MISCHIN: Hon Sue Ellery’s question as I apprehended it is whether the government is 
amenable to introducing a concept of diminished moral culpability or diminished responsibility based on mental 
impairment that is not of such a quality as to meet the requirements of section 27 of the Criminal Code and relieve 
someone of criminal responsibility as an amelioration of mandatory sentencing requirements under this and other 
legislation that is imposed on them. I note that the question has been framed to leave aside the issue of drafting; the 
issue of drafting is germane to it. The question of what level of diminished responsibility ought to be provided for 
as an amelioration of criminal responsibility and its consequences is not amenable to easy answer. It is the subject 
of consideration by government, but I would not propose to say whether it is something that government would 
adopt hypothetically without considerable analysis of its consequences. I know that is not the answer that the 
Leader of the Opposition was seeking, but it is a matter of some considerable delicacy and not something that 
I would be prepared to commit to, one way or the other, without considerable study of the matter. 

Hon SUE ELLERY: I am going to accuse the Attorney General of being that most terrible of things in his 
answer, and that is a politician. 

Hon Michael Mischin: See how your influence has rubbed off! 

Hon Ken Travers: The Liberal Party is so sick of politicians that it is now running people who are not 
politicians to be politicians! 
Hon SUE ELLERY: Yes. 

As I understand the Attorney General’s answer, it is not easy, although this matter is subject to consideration by 
government. The question I asked was: is there a will to find a way to accommodate in the bill before us now the 
substance that I was talking about? I am going to take the Attorney General’s answer as a no, although I think he 
was trying to avoid saying no. I find that very disappointing because I think it is agreed that mental illness can 
reduce the moral culpability of an offender, although not the legal responsibility. We are not for a moment in this 
case talking about absolving a person of legal responsibility; they have been found fit to stand trial. However, 
I think there are cases that have already been before the courts, and that will come before the courts in the future, 
that fall short of insanity in which the person is sane—they are fit to plead guilty, for example—and they plead 
guilty and the court accepts the plea, but the offender is nonetheless burdened with a mental illness or 
impairment that reduces their moral culpability. We say that that should be reflected in the sentence when a close 
link can be established and demonstrated between that mental illness and the commission of events. We have 
taken that a bit further in the new clause before the chamber now to say that the court has to say that it would be 
manifestly unjust not to take that into account. 

I am disappointed with the Attorney’s response. I think it is a little—I do not want to be unkind—cute to suggest 
that this matter would need much further consideration because the exact same amendment was moved in the 
Assembly. This bill was in the Assembly and this very amendment was debated in March this year, so there has 
been plenty of time for the government to give due consideration to how it might properly frame and define such 
an amendment if it were of a mind to do so, but it appears that it is not. I do not think it is a question of not 
wanting to legislate on the run, because I could appreciate it if the government said that this was the first it had 
heard of it and it did not want to craft an amendment while it was standing here without having given the matter 
due consideration. It has had plenty of time to give the matter due consideration, but it has chosen not to. The 
government’s response is disappointing. 

I am interested that the Attorney General said that this matter is subject to consideration by the government right 
now because maybe he has something to say about that that can give me a sense of hope, and I would appreciate 
him doing that. 

Hon MICHAEL MISCHIN: The Leader of the Opposition may find my answer disappointing, but, no, there is 
no appetite to amend this bill in the manner proposed. It raises more broad issues of to what extent so-called 
diminished responsibility ought to have an effect on punishment and detention or imprisonment that removes 
a danger from the community and allows that offender to be treated and managed appropriately. What has been 
proposed for the purposes of this bill would have broader implications for the criminal law. I know that new 
clause 4A proposes to insert a particular provision into section 27 of the Criminal Code, but the question that 
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then arises is why that particular provision ought not to be of broader application, because it would be 
inconsistent. It is a difficult issue and I do not propose to commit the government to one course or another. 

In terms of it being considered, yes, this issue has been raised from time to time and the merits of it are being 
considered. However, I am not able to agree to the new clause that is proposed for the various reasons I have 
indicated. It is not simply a case of saying that we should ignore the drafting of it and consider its substance. The 
drafting of a particular provision such as this is the substance of it, and we cannot agree with the drafting and the 
formulation of the concept. To date, I have had no indications of what level of moral culpability would be 
relevant to an appropriate sentence for a person who enters into someone’s home and causes serious harm to 
them that would not be properly accommodated by the penalties that have been proposed by the government. 

Hon SUE ELLERY: I wonder whether I can ask the Attorney General to elaborate a bit more on what he means 
when he says that the matter is subject to consideration by the government. If the government says that it should 
do something about this but then the conversation goes away for six months, that is one thing. However, if the 
government is actively considering some kind of legislative change to take account of that, I would take heart 
from that. I invite the Attorney General to be a bit more specific about what he is talking about. 

Hon MICHAEL MISCHIN: I am not going to go into too much detail about it, but, as I mentioned, the issue 
has been raised on a number of occasions. It was raised during debate on the Criminal Code amendments dealing 
with assaults on public officers, including prison officers, youth custodial officers, police officers and so forth. 
There was a review of those provisions. The statutory review of sections 297 and 318 of the Criminal Code was 
tabled in this place. That review recommended that the Department of the Attorney General investigate the 
feasibility of including an exemption for persons with a mental illness, cognitive impairment or disability in the 
relevant provisions of sections 297 and 318 of the Criminal Code so that the judicial decision-maker would 
retain the discretion to consider any mental impairment an accused may have when imposing a sentence. The 
feasibility of that has been examined and is being reported on by the Department of the Attorney General. That is 
the consideration that is currently taking place. As I point out, the concept that the honourable member has raised 
goes beyond this particular bill and its operation and has broader implications. She also mentioned that minimum 
sentences are prescribed under the Misuse of Drugs Act for certain types of offending, including manufacturing 
dangerous drugs where children are endangered. Minimum penalties are prescribed under the Road Traffic Act. 
If we are going to start applying this concept of diminished responsibility to one set of offences, a very important 
question that needs to be considered is whether it should apply more generally across things. It is not simply 
a matter of just picking up on this bit and applying what we suggest, with respect, is not a very clearly and 
carefully drafted exemption to the rule in isolation. 

Hon SUE ELLERY: I am a little heartened, but again disappointed that the Attorney General cannot support the 
new clause. I am heartened that a review is being undertaken. I am worried that there is a bit of form with 
reviews within the purview of the Attorney General. I hope that it is done in a timely fashion and that its 
recommendations are taken on board in a timely fashion. 

Hon Michael Mischin: It’s not just up to me; it goes across several portfolios and several interest groups. 

Hon SUE ELLERY: I am sure it does. I am saying that I hope the Attorney General progresses it in a timely 
fashion. Far too many reports have got stuck somewhere between the agencies that he is responsible for and 
them being made public. I do not know what the blockage is, but I hope that it is fixed. There is a whole bunch 
of them. I am disappointed; nevertheless, we will proceed with the new clause. 

Division 
New clause put and a division taken, the Deputy Chair (Hon Alanna Clohesy) casting her vote with the ayes, 
with the following result — 
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Ayes (11) 

Hon Robin Chapple Hon Kate Doust Hon Lynn MacLaren Hon Darren West 
Hon Alanna Clohesy Hon Sue Ellery Hon Martin Pritchard Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Adele Farina Hon Ken Travers  

Noes (20) 

Hon Martin Aldridge Hon Jim Chown Hon Dave Grills Hon Rick Mazza 
Hon Ken Baston Hon Peter Collier Hon Alyssa Hayden Hon Robyn McSweeney 
Hon Liz Behjat Hon Brian Ellis Hon Col Holt Hon Michael Mischin 
Hon Jacqui Boydell Hon Donna Faragher Hon Peter Katsambanis Hon Helen Morton 
Hon Paul Brown Hon Nick Goiran Hon Mark Lewis Hon Phil Edman (Teller) 

            
Pairs 

 Hon Amber-Jade Sanderson Hon Nigel Hallett 
 Hon Sally Talbot Hon Simon O'Brien 
 

New clause thus negatived. 
Clause 5: Section 279 amended — 
Hon ROBIN CHAPPLE: In dealing with this clause, I have an amendment standing in my name, but I want to 
start off by asking some basic questions. This question refers to clause 6(a). If an offence is committed by 
a juvenile offender in the course of conduct that constitutes an aggravated home burglary, and the court 
sentences the offender under section 279(5A) but does not impose a term of life imprisonment, can the 
Attorney General identify to me, if the offence is committed by a juvenile offender in the course of conduct that 
constitutes an aggravated home burglary, what is the broad scope of that? If a burglary takes place, and the 
juvenile is not driving, but sitting in the getaway vehicle after the home burglary, is that captured by this 
provision? What are the parameters?  

Hon MICHAEL MISCHIN: For an offender to be part of a course of conduct that constitutes an aggravated 
home burglary, one needs to start off with the levels of criminal complicity. Primarily, those are contained in 
chapter II of the Criminal Code. Section 7 reads, in part — 

When an offence is committed, each of the following persons is deemed to have taken part in 
committing the offence and to be guilty of the offence, and may be charged with actually committing it, 
that is to say — 
 (a) Every person who actually does the act or makes the omission which constitutes the offence; 

In other words, the principal offender, as is commonly termed. The section continues — 
 (b) Every person who does or omits to do any act for the purpose of enabling or aiding another 

person to commit the offence; 
 (c) Every person who aids another person in committing the offence; 
 (d) Any person who counsels or procures any other person to commit the offence. 

Those persons are all guilty of the offence. An extended form of criminal responsibility is prescribed in 
section 8 of the Criminal Code. Section 8(1) reads — 

When 2 or more persons form a common intention to prosecute an unlawful purpose in conjunction 
with one another, and in the prosecution of such purpose an offence is committed of such a nature that 
its commission was a probable consequence of the prosecution of such purpose, each of them is deemed 
to have committed the offence. 

The first category of offenders would be the burglar himself or herself, who enters the place and commits the 
principal offence that will result in the prescribed term of imprisonment—to wit, the murder. Secondly, anyone 
who aided or abetted that burglary can be found guilty, but there is also the possibility that the person did not 
know that that offence was going to be committed. However, such a provision would be captured by way of 
section 8, if it were a probable consequence of the commission of the burglary and the circumstances that 
surrounded it that someone would be killed. They could be captured by this clause as well. Without a specific set 
of circumstances to analyse, the answer is really hypothetical. Conspiracy may be another factor. If a person 
conspires to commit a burglary, and it is a reasonable and probable consequence of that that someone will be 
killed, then that might capture a person as part of the circumstances of that course of conduct. It must be 
remembered that the purpose of these provisions, as much as anything else, is to discourage burglaries in which 
people might suffer harm. 
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Hon ROBIN CHAPPLE: I am quite clearly aware of the intention of the bill and I am not talking about that 
specifically. I am referring to a principal offender who “aids and enables”, and the Attorney General’s comment 
that such an offender could be captured by this provision. The driver of a vehicle outside a house who knows that 
someone inside the house is committing an offence, whether it be burglary, murder or whatever—I am not 
making light of those matters in any way, shape or form—would be caught because he was knowingly aiding 
that offender. However, sitting in the back of the vehicle is the son of the driver or the offender who may or may 
not be aware of the offence. Is any test carried out to establish whether that juvenile has knowledge of that 
offence? That is what I am trying to work out. Are they automatically captured because they are in the vehicle, 
or is there a test that would determine whether they were knowledgeable? I will ask a subsequent question when 
I hear the minister’s answer. 

Hon MICHAEL MISCHIN: I will, if I may, take as an example the circumstances that have been outlined. We 
are talking about a motor vehicle in which there are several people, one of whom is involved physically in the 
entry of a habitation and the commission of an offence therein. On that information alone, the passengers in the 
vehicle would not be criminally responsible for the offence committed by the offender. If they knew that the 
offender was going to burgle a place, again unless it could be said that they were off doing some act or making 
some omission that assists the offence, then they would not be held criminally responsible for the burglary or 
anything that happened inside the house. If they knew that the offender was planning to enter the building and 
commit a burglary but did nothing else, other than know about it, and committed no physical act or made any 
omission that contributed to it by way of aiding, again they would not be criminally responsible for the other 
person’s action. If the idea is to cruise around in a car and keep a lookout while the offender breaks into a house 
and commits an offence, then yes, they are complicit in the burglary, because they are aiding and assisting; and 
the offender himself who has entered the place and has committed an offence inside in circumstances of 
aggravation because he may be in company. The law is a little technical in these areas, but that is broadly it. If 
they are complicit in the commission of the burglary, again the minimum penalties attach to the serious offence 
that is committed inside the house, not to the burglary itself; therefore, they would have to be complicit in that 
offence or in the circumstances of the burglary that have assisted it.  

However, to be complicit in that, we would have to consider some extended form of criminal responsibility 
under section 8 of the Criminal Code to show that it was a reasonable and probable consequence of the common 
plan, as it were, that someone would be assaulted, injured, sexually assaulted or killed, as the case may be. 
A number of stages, therefore, have to be gone through and consideration of criminal responsibility has to be 
addressed; it is not amenable to an easy answer. But if we are talking about a juvenile sitting in the back of a car 
while dad chooses off the cuff to burgle a house and commits a serious offence in that house, then on that 
information alone I do not think that juvenile would be criminally responsible for anything that dad had done; 
simply being present at the scene is not sufficient for that. The member asked about a test, and I presume that is 
what he meant. It all depends on the level of evidence available, which would be not only physical evidence of 
what happened, but also circumstantial evidence of what people’s intentions were at the time, the admissions 
they may have made to the police about their involvement, their knowledge of what was happening and so forth. 

Hon ROBIN CHAPPLE: I thank the Attorney General for that clarification. That is a really important point. In 
the mandated part of this clause, when it comes to the phrase “if the offence is committed by a juvenile offender 
in the course of conduct that constitutes an aggravated home burglary”, would there have to be proof that they 
were unaware of the aggravated home burglary? 

Hon MICHAEL MISCHIN: They would have to commit the offence; that is the touchstone. The imprisonment 
provisions are all fashioned around the phrase “if the offence is committed by a juvenile”. So it would have to be 
the offender, either directly as the principal offender or indirectly as someone complicit in the offence in some 
way so that they fell within the scope of section 7 of the Criminal Code as a party to the offence, or that it was 
a reasonable and probable consequence of the joint enterprise that such an offence would happen. Being 
a juvenile and near the scene of the crime is simply not sufficient to implicate them and make them subject to the 
mandated penalties, as seems to be the misapprehension of critics of the bill. 

Hon ROBIN CHAPPLE: That is the point I wanted to come to. My next question is about the father of a 16 or 
17-year-old who has instructed his son or daughter to sit beside the wheel of the car while he carries out 
a burglary, which may or may not involve violence in the parameters established by this bill. What would 
happen to that child if they had been instructed by their parent to remain behind the wheel of the car in the 
process of the burglary? I am talking to a large degree about an Aboriginal family in which there is some 
requirement for children to do as they are told.  

Hon MICHAEL MISCHIN: It is not possible to give a definitive and simple answer to that question because 
a number of variables need to be taken into account. These would be applicable not only to 
Aboriginal offenders—Aboriginal children and Aboriginal juveniles—but to anyone, depending on the 
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circumstances. Section 24 of the Criminal Code deals with “honest and reasonable, but mistaken, belief in the 
existence of any state of things”. There is an expectation of criminal responsibility. Section 24 is one of the 
factors. Section 31 deals with duress. A person is not criminally responsible if duress is involved. All of those 
are matters to be assessed on the available evidence. There may be other defences and exculpable factors that are 
available. So, it is not possible to give a definitive answer to that. It depends on the evidence. 

Hon ROBIN CHAPPLE: I therefore move the following amendment — 

Page 4, line 15 to page 5, line 5 — To delete the lines. 

Hon MICHAEL MISCHIN: The offence of murder by a child is currently punishable by either life 
imprisonment or detention in a place determined from time to time by the Governor, or under another written 
law, until released by order of the Governor. What the member is proposing is that if a juvenile—to wit, a person 
between the ages of 16 and 18—commits a murder in the course of a home burglary, there will not be 
a minimum term of detention or a term of imprisonment of at least three years. I would have thought that it is not 
unreasonable that a child who commits a murder in the course of a home burglary be detained for some 
minimum period of time, for the benefit of redeeming that child’s outlook on life. If a child became involved in 
a situation in which they were prepared to kill somebody or be a party to it, it would be contrary to not only 
community expectations but the government’s expectations as to how the criminal law ought to operate to not 
have a minimum term of detention or imprisonment. As I have mentioned, murder is the most serious offence in 
the criminal calendar. The government cannot support the amendment. 

Hon ROBIN CHAPPLE: I understand what the Attorney General is saying. However, this is the fundamental 
point: we are arguing that it should be up to the courts to determine that, not some descriptive situation as 
espoused in this legislation. 

Amendment put and negatived. 

Clause put and passed. 

Clause 6: Section 280 amended — 

Hon ROBIN CHAPPLE: I move — 

Page 5, line 20 to page 6, line 8 — To delete the lines. 

It is not my intention to talk at length about this amendment. Clearly, we have just had that discussion. 

Hon MICHAEL MISCHIN: Again, the government does not support the amendment, for the policy reasons 
that have been outlined. 

Amendment put and negatived. 

Clause put and passed. 
Clause 7: Section 281 amended — 
Hon ROBIN CHAPPLE: I move — 

Page 6, line 19 to page 7, line 5 — To delete the lines. 

Again, we have had a debate around this. I do not want to labour the point. 

Hon MICHAEL MISCHIN: Once again, the government differs from the policy considerations that are being 
advanced by the Greens and we will not support the amendment. 

Amendment put and negatived. 

Clause put and passed. 

Clause 8: Section 283 amended — 
Hon ROBIN CHAPPLE: Again, we will not delay the consideration of this clause by debating this amendment, 
because it has to a large extent been covered by the Attorney General already. I move — 

Page 8, lines 1 to 19 — To delete the lines. 

Amendment put and negatived. 

Clause put and passed. 
Clause 9: Section 294 amended — 
Hon ROBIN CHAPPLE: I move — 
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Page 10, lines 5 to 22 — To delete the lines. 

Again, I will not belabour the point because we already have the Attorney General’s response. 

Amendment put and negatived. 
Clause put and passed. 

Clause 10: Section 297 amended — 
Hon ROBIN CHAPPLE: I move — 

Page 11, line 15 to page 12, line 10 — To delete the lines. 

Again, in large part this has already been dealt with. 

Hon MICHAEL MISCHIN: I make just one point. This amendment also seeks to remove the existing 
mandatory imprisonment and detention provisions when persons under 18 years of age commit grievous bodily 
harm against a public officer. For that reason, we cannot support this amendment either. 

Amendment put and negatived. 
Clause put and passed. 

Clause 11: Section 320 amended — 
Hon ROBIN CHAPPLE: To assist the passage of the bill, I seek your advice, Madam Deputy Chair. 

Hon Peter Collier interjected. 

Hon ROBIN CHAPPLE: They are on the notice paper, so can I not just move them to a certain point? 

The DEPUTY CHAIR (Hon Alanna Clohesy): I am just conferring with the Clerks as to whether or not you 
have to inform the house. Member, do you wish to progress through all your amendments from 
clause 11 through to clause 22? 

Hon ROBIN CHAPPLE: Yes. 

The DEPUTY CHAIR: Individually? 

Hon ROBIN CHAPPLE: No; I will do that until clause 21. 

The DEPUTY CHAIR: You do not want to put your amendments from clause 11 through to clause 20. 

Hon ROBIN CHAPPLE: Yes. 

The DEPUTY CHAIR: Do any other members want to speak to clauses 11 through to 20 inclusive? 

Clause put and passed. 

Clauses 12 to 20 put and passed. 

Clause 21: Section 401 amended — 

Hon ROBIN CHAPPLE: I move — 

Page 27, lines 15 to 25 — To delete the lines. 

I wish to take each amendment individually. I will not get into a debate on this amendment. 

Amendment put and negatived. 
Hon ROBIN CHAPPLE: I move — 

Page 27, line 33 to page 28, line 9 — To delete the lines. 

Amendment put and negatived. 

Hon ROBIN CHAPPLE: Having moved to amendment 21/21, at this point I wish to make some comments on 
it. This clause quite clearly contravenes the United Nations Convention on the Rights of the Child, and in 
particular article 37(b), which states — 

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or 
imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last 
resort and for the shortest appropriate period of time; 

My concern is that these provisions mandate a time and do not leave it available to the judiciary—the court—to 
determine the shortest appropriate time. I would like to hear the Attorney General’s comment on that. 
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Hon MICHAEL MISCHIN: Article 37 of the Convention on the Rights of the Child provides that the parties to 
the convention shall ensure that — 

The arrest, detention or imprisonment of a child shall be … used only as a measure of last resort and for 
the shortest appropriate period of time; 

It is the government’s view that this is the shortest appropriate period of time and that it is being used as a last 
resort, but it is for the lawmaking authorities of each nation to decide what the last resort is. For several policy 
decisions that have already been canvassed at length, the government has a view that this is an appropriate and 
measured response to a serious scourge of serious offences being committed against the citizens of this state that 
require decisive action. Accordingly, in our view, it does not contravene the convention, and detention is being 
used as a last resort because at least a certain number of offences need to be committed before this comes into 
play. The last resort does not mean never. We take issue with the idea that this is a contravention of the 
convention, properly read. 

Hon ROBIN CHAPPLE: As the Attorney General would know, Australia ratified the CRC in December 1990, 
and ensured that all children have a right to this treaty. The CRC identifies that — 

… every 5 years the Australian government should prepare a report with detailed information about: 

• what it is doing to protect and promote the rights contained in the CRC; 

… 

Usually the preparation of the report will be co-ordinated by the Attorney General’s Department 
(AGD). The state and territory governments and other relevant Australian government departments and 
agencies will also be consulted. 

In that regard, has the Attorney General had any consultation with the federal Attorney-General about providing 
information to his report on the CRC? 

The DEPUTY CHAIR: Attorney General, is the answer going to be quick? 

Hon MICHAEL MISCHIN: I do not know whether it is going to be a quick answer! 

I will provide whatever information is required to the Attorney-General of the commonwealth as and when it is 
requested. I do not recall whether a request has come in lately, but I will have to check my records. 

Sitting suspended from 6.00 to 7.30 pm 
Hon ROBIN CHAPPLE: Before the break I was asking the Attorney General about reporting provisions under 
the United Nations Convention on the Rights of the Child. Is the Attorney General aware of when we last 
reported and/or when we are next due to report, and will the minister feel comfortable reporting in light of this 
legislation? 

Hon MICHAEL MISCHIN: Yes, I am very comfortable about reporting. I cannot tell the member when the 
last report was submitted, but I will find out and inform him out of session. 

Hon ROBIN CHAPPLE: I move — 

Page 28, lines 15 to 21 — To delete the lines. 

Amendment put and negatived. 

Clause put and passed. 
Clause 22: Section 740B inserted — 
Hon ROBIN CHAPPLE: Before I move my amendment, I will make a couple of comments on the clause. The 
UN Committee on the Rights of the Child report of 20 October 2005 highlighted Australia’s lack of quality data 
collection. The report states — 

19. While welcoming the information that the Australian Bureau of Statistics is currently 
reviewing the available information on children and youth in order to improve the scope and quality of 
data, the Committee notes that there are gaps in the collection of data, especially in the area of special 
protection and vulnerable groups. 

20. The Committee recommends that the State party strengthen its existing mechanism of 
data collection in order to ensure that data are collected on all areas of the Convention in a way 
that allows for disaggregation, inter alia by those groups of children who are in need of special 
protection. 
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The government has justified the Criminal Law Amendment (Home Burglary and Other Offences) Bill 2014 on 
the grounds that it will increase community safety, but evidence shows that statutory mandatory sentencing does 
not reduce offending rates. My real question on this clause is to do with the review date, which will be the 
fifth anniversary of the day on which the bill comes into operation. Given the comments made by the UNCRC, 
I would like to hear from the Attorney General a rationale for why he may or may not support my proposed 
amendment on section 740B. I wait to hear his response. 

Hon MICHAEL MISCHIN: The government cannot support the proposed amendment that will reduce the 
proposed review period from the fifth anniversary of the date that the bill comes into operation to the first 
anniversary. It is primarily because there would be no point in having a review only a year after the bill came 
into operation. If we consider the practicalities associated with obtaining any worthwhile statistics for the 
operation of a bill of this nature, we would be looking at matters that had not even come to trial in many cases, 
sentencing proceedings that would not have necessarily matured, to see whether they would have any effect on 
the statistics of home burglary over time, let alone on the sorts of offences that are being addressed by the bill. It 
is simply not a worthwhile period of time. However, because it will be a five-year review period, that does not 
mean that a review on a more informal basis will not be carried out over time. If defects in the bill or issues 
emerge, they can always be addressed as with any other reform of legislation. A five-year review period would 
be a much better indication of the effects over time. 

Hon ROBIN CHAPPLE: Given that the UNCRC wants relative data as quickly as possible, which does not 
seem to be provided to date, does the Attorney General see any other methodology of getting the information to 
the UNCRC, other than just waiting five years? 

Hon MICHAEL MISCHIN: The nature of the information provided would depend on the information 
sought—whether it is part of a reporting period, whether it has been requested and whether the bill has been in 
operation for a short time or a long time. The information that is available is the information that would be 
provided. This proposed amendment does not address the quality of the information that is being accumulated; in 
fact, one of the provisions in the bill is to separate aggravated burglaries committed in habitations as opposed to 
other sorts of aggravated burglaries and allow a distinction statistically between those sorts of crimes in order to 
get a better statistical base. Whatever information is requested for whatever purpose will depend on what 
information is there and the data that is available. That can be drawn on by a variety of sources, including court 
lodgements, police charges, sentencing records and other means; it is not dependent on the reporting period. In 
fact, the reporting period for a review of the act is irrelevant to that consideration.  

Hon ROBIN CHAPPLE: I move —  

Page 28, line 30 — To delete “fifth” and insert  

first 

Amendment put and negatived.  
Clause put and passed.  

Clause 23 put and passed.  
Clause 24: Section 90 amended —  
Hon ROBIN CHAPPLE: According to Amnesty International, the President of the Children’s Court said —  

The mandatory sentencing legislation will likely result in an increase in the number of aboriginal 
children from country WA being sentenced to lengthy terms of detention. 

He also said that the court —  

… will have little or no scope to properly reflect the level of seriousness of the particular offence in the 
sentencing option and the length of the term imposed. 

President Reynolds also noted that the raised extended mandatory sentencing regime breaches every relevant 
principle of the Young Offenders Act 1994. The Convention on the Rights of the Child states clearly that the 
arrest and imprisonment of a child should only be a measure of last resort. We actually dealt with that in 
a previous statement. Clause 24 refers to at least 10 years in any other case, and that is what I will endeavour to 
remove from the bill. Clause 24 amends section 90 and sets a minimum period of at least 15 years if the offence 
is committed by an adult and at least 10 years in any other case, which obviously relates to a juvenile, who is 
somebody between the ages of 16 and 18 years; hence the intention to remove that 10-year provision. I ask the 
Attorney General at the last opportunity, noting Justice Reynolds comments about this matter, why the 
government is still pursuing this idea of mandating sentences for juveniles.  
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Hon MICHAEL MISCHIN: There seems to be a bit of a misunderstanding on the part of the honourable 
member, with respect. Clause 24 of the bill proposes to amend section 90(1) of the Sentencing Act 1995 to 
require courts when sentencing an adult to life imprisonment for murder—not any other offence, but murder—to 
impose a minimum period of 15 years when the offence took place as part of an aggravated burglary. The bill 
also restates the current 10-year minimum period that applies when courts impose life imprisonment for murder 
in every other case, which is the piece that the honourable member is seeking to delete.  

Hon Robin Chapple: The interpretation we made was that it was any other case that was not an adult.  

Hon MICHAEL MISCHIN: It is no different from what it is now. What Hon Robin Chapple is seeking to do is 
to remove the 10-year minimum that currently applies to all offenders and offences, but he is seeking to remove 
it while leaving a minimum of 15 years in respect of adult offenders who commit a murder in the course of 
a home burglary. The current penalty is 10 years minimum for any murder.  

Hon Robin Chapple: I think I have a position.  

Hon MICHAEL MISCHIN: The member is confusing a number of concepts. The idea that a juvenile murderer 
ought somehow not be imprisoned is one, I think, that is a little out of step with community expectations at the 
best of times. I invite the member to reconsider it. I can say more about that analysis, but I think that the 
honourable member may realise he got the wrong end of the stick. The line he is seeking to delete is a line 
already in the legislation and a provision that has already been for quite some time. It is not being changed. All 
that is happening is that a minimum 15 years is being prescribed for adult murderers who are also burglars.  

Hon ROBIN CHAPPLE: I thank the Attorney General for his clarification of my misreading of the clause. In 
that regard, I will not proceed with my final amendment.  

Clause put and passed.  

Title put and passed.  

Bill reported without amendment.  
Leave granted to proceed forthwith through remaining stages.  

Report 
Report of committee adopted. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed.  
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